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ABSTRACT 



This document addresses legal requirements for and 
issues in the nonrenewal of probationary teachers in North CaroHna. 
The interpretive analysis section points out that in order to protect 
itself against a charge of nonrenewal based on prohibited reasons, 
the school board must develop a written record that documents factors 
for its decision. A question-and~answer section examines concerns to 
administrators and school board members who are considering 
nonrenewal of a probationary teacher's contract. The appendix 
highlights North Carolina State law relating to probationary 
teachers, specifically a definition of terms and the appeals process. 

fLMi; 



& a i : g ; z i- «v * it it it J .' it it it it it it it it rr it it it it it * it it it it it it it it it it it it it A it it it it it it it it it it it it it it it it it it it it it it it £ it it it it it 

* Reproductions supplied by EDRS are the best that can be nade 

* from the original document. 

it it it it it it it it it it it it it it it it it it it it * it it it it it it it it it it it it it it * it it if it it it it it* it it it it it it it it itititztzt it it it it it it it it it * it it 



A Series of Discussions on Legal Issues in Elementary and Secondary Education 

SCHOOL MANAGEMENT ADVISOR 

By Harry E. Wilson, Agency Legal Specialist 

NORTH CAROLINA DEPARTMENT OF PUBLIC INSTRUCTION ^""fl* EDUCATION BUILDING. KaLHGH. NC 27602 2$25 939f?l5-IOC<* 
tQ Is«*c 25: 1993 BOB HTHERIDGE. SLTERLVTlf^. OfvVT Of Pt B*_IO ?\STRIC1K>\ 

o 

ID 

?! Nonrenewal of Probationary Teachers 

CO 

O 

UJ 



US D€*A*TMf HT 0^ £ 0UCAT10* 



»€SOU«C£S tX*0«MAT»Oi 
7 CENTER. EQiO 

30C*-*^ *«i OH' 'ocoavcotf M 

^'?^»' "»3 1 

v -c c^'xjei »x»^e be*r t\»<* *c 

s^'io' o oo^c^t nasodir tft*6ocw 
<3c "<n ^r»uf#T ^ytww o*V>»f 



PERMiSS.'ON T 0 REPRODUCE t h:S 
MATERIAL HAS BEEN GRANTED B> 



MS tq the educational resources 

^ BEST COPY AVAILABLE information cente* er c 

ERIC c 



A Series of Discussions on Legal Issues in Elementary and Secondary Education 



SCHOOL MANAGEMENT ADVISOR 

By Ham E. Wilson. Agency Legal Specialist 



NORTH CAROLS A DhPARTtftM Or PL BL1C ASTfclCTKA 



(Hr 



hl>\ C * T70 v » 3 1 iL D I S *C . R ALSlIGK VC I - IS If » I * ~ ! 5 - : XI 



B03 rfTKHKIDGr.. SL?E3LWOeV 



a: r :vs: 



Nonrenewal of Probationary Teachers 



ERIC 



LEGAL REQUIREMENTS 

G.S. 1 1 5C-325'aK5i defines the term 
"probationary teacher." G.S. 1 1 5C-325(c * describes 
how a probationary- teacher obtains career status, 
and a decision not to grant career status is in effect 
a decision not to renew the contract. G.S. 11 5C- 
325'm) contains the provisions for discharge of 
probationary teachers The statute recognizes two 
times when probationary teachers may be 
discharged - during the school \ ear and at the end 
of the schooi year. A discharge during the school 
year is« dismissal; one at the end of the school 
year is a nonrenewal. There are different reasons 
to support each discharge, as well as different 
prcxredures that must be followed Finally, G S 
11 5C-325'o) requires that the probationary teacher 
be notified by June 1 if the contract will not be 
renewed. Relevant portions of the statute are 
reproduced in the Appendix. 

INTERPRETIVE ANALYSIS 

G.S. 115C-325(rn)n ) restricts the discharge of 
a probationary teacher during the school year to 
the reasons listed in 1 1 5C-325(e). School officials 
must follow the procedures of 115C-325(h) to (1) 
for a dismissal during the school year. This means 
that a discharged probationary teacher has the 
same procedural rights as a career teacher. Since 
this topic is discussed in depth in Issue 26, this 
Issueis limited to questions relating tononrenewal 
of probationary teachers. Readers should consult 
Issue 26 for any mid-year dismissal questions. 

A probationary teacher's contract may be 
non-renewed at the end of the term of the contract 
for any reason that is not arbitrary, capricious, 
discriminatory, or for personal orpolitical reasons. 
Our courts have held that although the 
superintendent recommends whether a 



probationary teacher's contract should be 
renewed, school boards must determine the 
reasons for non-renewal and assure that the 
reasons are not prohibited under GS H5C- 
325' m )(2 • . Otherwise, schooi boards become 1 iable 
for the improper actions of their agents and 
employees In order to protect itself against a 
charge of non-renewal based on prohibited 
reasons, the school board must develop a written 
record that indicates the factors it considered 
when making its decision. School administrators 
may assist the board by documenting 
considerations that iead to the recommendation 
of non-renewal. 

Q: Must the school board follow the superinten- 
dent's recommendation regarding contract 
renewal or granting career status to a proba- 
tionary teacher? 

A: No, the superintendent's role isonly to advise 
the board of the superintendent's opinion 
whether the teacher should be reemployed or 
granted career status. The board has the legal 
responsibility to determine what action it will 
take. 

Q: Arethesuperintendentandtheprincipalwho 
recommends nonrenewal to the superinten- 
dent liable for damages when the board votes 
not to renew a probationary teacher'scontract? 

A: No, unless they intentionally act to violate the 
probationary teacher's legai or constitutional 
rights. Since it is the school board that makes 
employment decisions, schooladministrators 
who advise the board are not liable for board 
actions. 

As previously mentioned, schooladminis- 
trators may become liable in some instances. 
For example, if they knowingly make false 
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statementsdesigned to cause the teacher to be 
discharged, they may be required to pay 
damages for libel or slander If the teacher has 
exercised a constitutional right, such as free- 
dom of speech, but school administrators 
recommended nonrenewal because of their 
disapproval of what the teacher said, they 
may also be liable for damages. 

Q: What does "arbitrary and capricious" action 
by the board mean? 

A: If the board ac ts wi thou t any record ed ra tional 
or reasonable basis supporting that action, 
the board has abused its discretion and has 
acted arbitrarily and capriciously. As long as 
the board can show a rational basis for its 
action, that action is presumed to be correct. 

Q: Who decides whether the reasons for non- 
renewal are arbitrary or capricious? 

A: Only a court may decide this question. It is 
not within the authority of a school board to 
make that decision. 

Q: Is the board required to tell the probationary 
teacher why it decided not to renew the con- 
tract? 

A: No, but while the iaw may appear to allow a 
school board to remain silent abou t the reasons 
itdecidesnot to renew a probationary teacher, 
our courts have required the board, if chal- 
lenged, to show that there is some nonarbitrary 
basis for thedecision. The best practice would 
be for the board to document its decision and 
share that with the non-renewed teacher. 

Q: When a non-renewed probationary teacher 
sues the board, who must convince the court 
what took place? 

A: The teacher has the burden of proving that 
the board acted improperly. Once the teacher 
offers evidence that lends to show arbitrary 
and capriciousaction, the board must respond 
with a rational basis for its decision. 

Q: May a school board legally non- renew a proba- 
tionary teacher's contract because of changes 
that involve removal of non-teaching extra 
duties, such as coaching? 



A; Yes. 

Q: Does the term "probationary teacher" include 
a teacher who is hired on an interim basis to 
fill a vacancy* for another teacher on leave, 
such as maternity leave? 

A; No. The Tenure Act recognizes two types of 
teachers, the probationary* teacher and the 
careerstatus teacher. Thedefinition of teacher 
requires that the person be employed to fill a 
full-time, permanent position. Although the 
position involved may be full-time and perm- 
anent, the interim teacher is hired only for a 
temporary period, and is therefore not a 
teacher as the law defines the term- 

Q: Does the failure to notify a probationary 
teacher bv June 1 of non-renewal allow the 
board to hire another teacher for the position? 

A: No. This is an absolute requirement, and fail- 
ure togive timely noticeisthesame as granting 
a contract for the following year. The teacher 
may then be dismissed only for tHe same 
grounds and by the same means as a career 
status teacher. 

Q: Whai if the probationary teacher refuses to 
accept a certified letter that contains the notice 
of non-renewal? 

A: Our law that governs service of notice in civil 
suits provides that service by certified mail is 
complete when the mail is delivered to the 
address. The same should be true in the case 
of the probationary teacher. As long as the 
letter is delivered by June 1 to the address the 
teacher supplied theschool system, theschool 
system has properly given notice of non- 
renewal. 

Q: The law forbids non-renewal for personal or 
political reasons. What is a personal reason? 

A: Our courts have not defined this term, but we 
may probably understand it to include some 
characterisitc of the teacher that is unrelated 
to job performance. For example, the teacher 
may have a habit that annoys the principal 
but which does not diminish from the teachers 
ins tructionalabilitiesor professional perform- 
ance. A habit such as tardiness or arguing 



about teaching methods or instructional ma- 
terials would most likely not be protected by 
the statute. 

Q: What is a discriminator)' reason for non- 
renewal? 

A: A reason is discriminator)' if it is based on the 
probationary teacher's race, sex orsexual pref- 
erence, color, national origin, religion, handi- 
cap or disability. 

Q: What appeal rights does a non-renewed pro- 
bationary teacher have? 

A: Neither G.S. 1 1 5C-325(m) nor (n) contain the 
right to appeal to court for review of a board's 
decision not to renew a probationary contract. 
However, G£. 1 1 5C-45(c) provides an appeal 
to superior court from a local board s decision 
that affects one s character or right to teach. 
This includes decisions of non-renewal. 

APPENDIX 
State Law Relating to 
Probationary Teachers 

§ 115C-325. System of employment for public 
school teachers. 

(a) Definition of Terms. — As used in this 
section unless the context requires otherwise: 
(5 ) "Proba tiona ry teach er" means a certi f ied 
person, other than a superintendent, as- 
sociate superintendent, or assistant sup- 
erintendent, who has not obtained 
career-teacher status and whose major 
responsibility is to teach or to supervise 
teaching. 

(c)(1) Election of a Teacher to Career Status. — 
Except as otherwise provided in subdi- 
vision (3) of this subsection, when a 
teacher will have been employed by a 
North Carolina public school system for 
three consecutive years, the board, near 
the end of the third year, shall vote upon 
his employment for thenext school year. 
The board shall give him written notice 
of tha* decision by June 1 of his third 
year of employment. If a majority of the 
board votes to reemploy the teacher, 
and if it has notified him of the decision, 



it may not rescind that action but must 
proceed under the provisions of this 
section for the demotion or dismissal of 
a teacher if it decides to terminate his 
employment. If a majority of the board 
votes against reemploying the teacher, 
he shall not teach beyond the current 
school term. If the board fails to vote on 
granting career status but reemploys 
him for the next year, he automatically 
becomes a career teacher on the first day 
of the fourth year or employment. 

A year, for purposes of computing 
time as a probationary teacher, shall not 
be less than 120 workdays performed as 
a full-time, permanent teacher in a nor- 
mal school year. 
(mJ Proba tiona ry Teacher. 

(l )The board of any local school adminis- 
trative unit may not discharge a proba- 
tionary teacher during the school year 
except for the reasons for and by the pro- 
cedures by which a career teacher may 
be dismissed as set forth in subsections 
(e)and (h) to (1) above. 
(2) The board, upon recommendation of 
thesuperintendent, may refuse to renew 
thecontract of any probationary teacher 
or to reemploy any teacher who is not 
under contract for any cause it deems 
sufficient: Provided, however, that the 
cause may not be arbitrary, capricious, 
discriminatory or for personal or political 
reasons. 

(n)Appeal. — Any teacher who has been 
dismissed or demoted pursuant to G.S. 115C- 
325(e)(2), or pursuant to subsections (h), (k) or (1) 
of this section, or who has been suspended wi thou t 
pay pursuant to G.S. 11 5G 325(a)(4), shall have 
the right to appeal from the decision of the board 
to the superior court for the superior court d istrict 
or set of districts as defined in G.S. 7A-4I.1 in 
which the teacher is employed. This appeal shall 
be filed withina period of 30 daysafternotification 
of the decision of the board. The cost of preparing 
the transcript shall be borne by the board. A 
teacher who has been demoted or dismissed and 
who has not requested a hearing before the board 
of education pursuant to this section shall not be 



entitled to judicial review of the board's action. 

(o) Resignation; Nonrenewal of Contract. — A 
teacher,careerorprobatior *ry, should not resign 
without the consent of the superintendent unless 
he has given at least 30 days' notice. If the teacher 
does resign without givingatleast30days' notice, 
the board may request that the State Board of 
Education revoke the teacher's certificate for the 
remainder of that school year. A copy of the 
request shall be placed in the teacher's personnel 
file. 

A probationary teacher whose contract will 
not be renewed for the next school year shall be 
notified of this fact by June 1. 
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